
 

 

General terms and conditions of sale and delivery 
 

§ 1 Scope of Application 
 
(1) Our Sales and Delivery Conditions shall apply exclusively; we do not acknowledge 

sales and delivery conditions that are contrary to or differ from ours unless we 
expressly agree to such in writing. Our Sales and Delivery Conditions shall also apply 
even if we knowingly fulfil sales and delivery conditions of the Buyer that are contrary 
to or differ from ours without reservation. 

(2) All agreements that are made between us and the Buyer for the execution of this 
Contract must be set out in writing in this Contract. 

(3) Our Sales and Delivery Conditions shall apply also to all future business transactions 
with the Buyer unless something else is expressly agreed in writing. 

 
§ 2 Scope and Delivery Commitment 

 
(1) The terms of our written Order Confirmation shall determine the scope of our delivery 

commitment. 
(2) We reserve the proprietary rights and copyrights to all illustrations, drawings, 

calculations and other documents; they may not be made available to third parties. 
This shall apply especially to such written documents that are marked "confidential". 
The Buyer must have our express written consent to pass them on to third parties. 
They are to be returned to us if the job is not assigned to us. Information on weights, 
delivery dates and similar information contained in our quotation are non-binding. 

 
§ 3 Delivery Time 

 
(1) Delivery times shall be considered binding if they are expressly confirmed by us in 

writing. 
(2) An agreed delivery date shall be deemed to be fulfilled as soon as the shipment has 

left our plant on time or its readiness for shipment has been announced. It shall be 
extended especially in the case of Force Majeure. Industrial actions, government 
actions and disruption of operations for which we are not responsible shall also be 
considered as Force Majeure. We shall inform the Buyer immediately at the 
beginning and at the end of such circumstances to the extent that we are aware of 
them. 

(3) If the Buyer gives us an appropriate extension of the deadline with a threat to decline 
the delivery after we are already behind schedule, the Buyer shall be entitled to 
cancel the Contract after this extended deadline has expired without any results; the 
Buyer shall be entitled to claim compensation for damages in lieu of our performance 
in the amount of predictable losses only if the delay is due to a deliberate act or 
gross negligence. 

(4) To the extent that the Buyer shall claim compensation for damages based on our 
delay, we shall be liable only in the event of a deliberate act or gross negligence. 
The preceding liability limitation shall not apply to a breech of contractual obligations. 

(5) The liability limitations according to paragraphs (3) and (4) shall not apply if a 
business transaction was agreed for a fixed point in time; the same shall apply if the 
Buyer is able to maintain that its interest in fulfilling the Contract has terminated due 
to a delay attributable to us. 

(6) If the Buyer is in default of acceptance or otherwise violates its obligations to co-
operate, we shall be entitled to claim compensation for damages incurred by us 
including any additional expenditures. In this case the risk of accidental destruction 
or accidental deterioration of the object of sale shall be transferred to the Buyer at 
the time in which it is in default of acceptance. 

 
§ 4 Prices – Conditions of Payment 

 
(1) Our price quotations are subject to confirmation and are calculated for deliveries 

from our plant in Hochdorf exclusive of packing, which shall be invoiced separately. 
(2) The legal Value Added Tax is not included in our prices; it will be included in the 

invoice separately at the legal rate on the day on which the invoice is issued. 
(3) The deduction of discounts requires a special written agreement. 
(4) Unless otherwise indicated in the Order Confirmation, the net (without deduction) 

purchase price shall be due and payable within 30 days from the date of the invoice. 
If the Buyer is in default with the payment, we shall be entitled to charge late interest 
at a rate of 5% p.a. above the prime lending rate, and if a consumer is not involved 
in the Purchase Agreement, 8% p.a. above the prime lending rate. If we are in a 
position to prove a greater loss due to the default, we shall be entitled to claim this 
loss. The Buyer shall be entitled, however, to prove to us that considerably less 
damage, or none at all, has arisen as a result of the default in payment. 

(5) The Buyer shall have the right to offset its counterclaims only if they are determined 
legally, uncontested or acknowledged by us. The Buyer shall be entitled to exercise 
its right of retention to the extent that its counterclaim is based on the contractual 
relationship. 

 
§ 5 Packing 

 
Our equipment and replacement parts are packed in containers, cases and boxes that are 
charged at our cost. Cases and crates can be returned for partial credit by agreement. 
 

§ 6 Shipping 
 
Shipment shall be from our plant in Hochdorf to the account and at the risk of the Buyer. If 
the type of shipment is not specified by the Client, the transportation shall be at our 
discretion. 
 

§ 7 Transport insurance 
 
If the Buyer desires, we will cover the delivery with a transport insurance; the costs 
incurred shall be borne by the Buyer. 
 

§ 8 Reservation of Title 
 
(1) We reserve the title to the object of the sale until we have received all the payments 

from the existing current account arrangement (business relationship) with the 
Buyer; the reservation shall apply to the acknowledged balance due. In the case of 
behaviour by the Buyer that violates the Contract, especially default in payment, we 
shall be entitled to take back the object of the sale. Repossession of the object of the 
sale shall always entitle us to cancel the Contract. After taking back the object of the 
sale we shall be entitled to sell it, and apply the proceeds from its sale to the debt of 
the Buyer – less any costs associated with the sale. 

(2) The Buyer shall be obligated to handle the object of sale with care until it acquires 
the full property right; it shall especially be obligated to insure the object of sale 
adequately for its replacement value at the Buyer's own cost against damage by fire 
or water and against theft, and to produce evidence of the insurance policy at our 
request.  

 
          Any necessary maintenance and inspection work must be carried out by the Buyer     
          on its own account and on time. 
(3) In the event of garnishment or other intervention by third parties, the Buyer shall be 

obligated to notify us in writing immediately so that we will be able to assert our 
rights to ownership (third party proceedings according to § 771 of the German Code 
of Civil Procedure). To the extent that the third party is not able to reimburse us the 
judicial and extrajudicial costs of a suit according to § 771 of the German Code of 
Civil Procedure, the Buyer shall be liable for any loss incurred by us. 

(4) The Buyer shall be entitled to sell the object of the sale in the normal course of 
business; but in doing so it already assigns to us all the accounts receivable arising 
from the resale to its customers or third parties in the amount of the final invoice 
amount (including Value Added Tax) that it owes us, irrespective of whether the 
object of sale is resold without or after processing. The receivables assigned to us by 
the Buyer in advance refer to the acknowledged balance due, and in the event of 
insolvency of the Buyer, to the "causal" balance existing at that time. The Buyer shall 
also be entitled to collect these receivables after assigning them to us. This shall not 
affect our right to collect the receivables ourselves. We pledge, however, not to 
collect the receivables as long as the Buyer fulfils its payment obligations from the 
proceeds received, is not in default of payment, and in particular if no application for 
bankruptcy has been filed or there is no suspension of payments. If this is the case, 
however, we can demand that the Buyer inform us of the assigned receivables and 
their debtors, give full particulars required for collection, submit the associated 
documents, and inform the debtors (third parties) of the assignment. If the Buyer has 
sold these receivables in a genuine factoring, its does hereby assign the receivables 
taking their place in lieu of the factor to the Seller. The Seller does hereby accept this 
assignment. 

(5) The processing or reworking of the object of sale by the Buyer shall always be 
undertaken for us. If the object of sale is processed with other objects not belonging 
to us, we shall thus acquire co-ownership of the new object in proportion to the value 
of the object of sale to the other processed objects at the time of processing. 
Otherwise the same shall apply to the object produced by the further processing as 
to the object of sale delivered with reservation. 

(6) If the object of sale is inseparably mixed with other objects not belonging to us, we 
shall thus acquire co-ownership of the new object in proportion to the value of the 
object of sale to the other mixed objects at the time of mixing. If this mixing occurs in 
such a manner that the object of the Buyer is considered the main object, the Buyer 
shall assign co-ownership to us proportionally as agreed. The Buyer shall store the 
sole or joint property produced in this manner for us. 

(7) We pledge to release the securities to which we are entitled at the request of the 
Buyer to the extent that the fair value of our securities exceeds the debts to be 
secured by more than 10%; the selection of securities to be released is incumbent 
on us. 

§ 9 Warranty of Merchantability 
 

(1) The guarantee rights of the Buyer, to the extent that the Purchase Agreement also 
represents a commercial transaction for it, are based on the assumption that it has 
properly fulfilled its professional duty to examine and to make a complaint in respect 
of a defect (§ 377 of the German Commercial Code). 

(2) The Buyer shall be entitled to a replacement only after an attempt at correcting the 
defect has failed twice. In the event of a correction of a defect, we shall be obligated 
to bear all the costs involved in the correction of the defect, especially, transport, 
transport infrastructure, job and material costs, as long as the costs are not 
increased disproportionately, by taking the object of sale to a location other than the 
place of fulfilment. 

(3) If we are not prepared or are not able to correct the defect/replace the defective 
object, particularly if the correction/replacement is delayed beyond appropriate time 
limits for reasons attributed to us, or if the correction /replacement otherwise fails, 
the Customer shall be entitled to declare its withdrawal from the Contract or to 
demand a reduction in the Purchase Price, at its choice. To the extent that the Buyer 
shall claim compensation for damages in addition to cancelling the Contract, we shall 
be liable only in the event of a deliberate act or gross negligence. 

(4) Thereafter if nothing else occurs, further claims by the Buyer based on simple 
carelessness on our part –regardless of the legal basis– shall be excluded. We 
therefore do not assume any liability due to simple carelessness for damages that do 
not occur to the article of sale itself, in particular we do not assume any liability for 
lost profits or other economic losses suffered by the Buyer. The preceding exclusion 
from liability shall not apply to claims based on personal injury or if the damages are 
based on a violation of a contractual obligation. In conclusion, the exclusion from 
liability shall not apply if the Buyer claims compensation for damages based on 
missing characteristics for which we have assumed a guarantee (§ 443 paragraph 1 
of the German Civil Code). 

(5) To the extent that we have negligently violated an essential contractual obligation, 
our replacement obligation shall be limited to the predictable loss. 

(6) The guarantee period shall be one year from the transfer of risk if the Party to the 
Contract is not a Consumer. This time limit is a statue of limitations. It shall also 
apply to claims for compensation for consequential harm caused by a defect if no 
claims of improper handling can be made. 

 
§ 10 Joint Liability 

 
(1) Any liability beyond that provided by § 9, paragraphs (4) through (6) shall be 

excluded, regardless of the legal nature of the claim, 
(2) The provision according to paragraph (1) shall not apply to claims in accordance with 

§ 1, 4 product liability law, nor to cases of unenforceability. 
(3) To the extent that our liability is ruled out or limited, this shall also apply to the 

personal liability of our employees, workers, staff members, representatives and 
agents. 

 
§ 11 Jurisdiction – Place of Fulfilment 

 
(1) If the Buyer is a merchant, our place of business is under the jurisdiction of the Court 

at Hochdorf. We shall also be entitled to bring action against the Buyer in the court of 
its domicile. 

(2) The place of fulfilment is our place of business in Hochdorf. 
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